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PREFACE

The U.S. International Trade Commission (Commission) instituted the present
investigation, International Agreements to Protect the Environment and Wildlife, Investigation
No. 332-287, on January 19, 1990, following receipt of a letter from the Senate Committee on
Finance(reproducedmappendmA) Intheletter.thechmnnanofthecommtteelequested
that the Commission institute a study, under section 332(g) of the Tariff Act of 1930 (19
U.S.C. 1332(g)), mldenufyagreementstoprotectﬂ:eenvnonmentthataremadeeﬂecuve
through trade restrictions,! their signatories and significant nonsi
and enforcement mechanisms, and procedures for the exchange information.
theCommlsmonwasaskedtodxscusstheacuonstakenbytheUmtedStamand

signatories to implement these agreements, and to identify the Goverpmer
respmslbleforsuchnnplementauon. Finally, the Commission was askéd to suggest s
for conducting a periodic evaluation of these and future treaties.

Copxesofﬁxenouoeofmsumuonofthemvesugauonwere DS
Secretary, U.S. International Trade Commission, hing [
Federal Register of January 31, 1990 (55 FR. 3283 repfoduce
information contained in this report was obtained from exten
research by the Commission’s staff, from the Commxsslons ﬁles,
from various Government agencies, from written subpfiissi

S

1 A preliminary review of agreements revealed relatively few that rely on trade sanctions for enforcement. In her
response to the Senate Finance Committee (see app. B), the Chairman of the Commission indicated that the staff
would also examine significant agreements that do not anploy trade sanctions for enforcement.
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EXECUTIVE SUMMARY

The Commission 1dent|fied 170 multilateral (global and regional) and bilateral agreements
that are of significance to U.S. interests. About two-thirds of these agreements have been
signed since 1972, ﬂ:eyearmwhnchtheCmfexenoeontheHumanEnvnronmentwasheldm
Stockholm, Sweden. Theconfemncemarkedtheﬁrstumeﬂmthxgh-levelofﬁcmlsofalmge
number of nations had gathered for the purpose of fostering world-wide cooperation on
matters relating to the environment.

Most international organizations that address environment and wildlife

established during the past 20 years. Probablythebatknownandmost'
orgamzahons:stheUmmedNauonsEnvummentalProgram(UNEP) head
Kenya. There are several other UN. organizations active in eaviro:

i Quality. ion Agéncy
Oceanic and Atmospheric Administration (NOAA) were estabhshed'
are at least a dozen Federal agencies with environment o

the requirements of U.S. envxronmentallaw

The General Agreement on Tariffs and Trade
worldwide mﬁm WanwuswmmV' onmen
for such issues. Several GATT articles can be consi
adopted at the national level. For example, article ‘
to take certain measures “necessary tg
“relating to the conservation of exha
applied in a8 manner that would constitt
between countries. SeveralGA'IT
environmental and wildlife pro
negotiated in 1979, makes refere

In response : pmi '
method for the U ﬁl u-uf'c 36 ' ‘h SUCh
Commission th :.i hmen an hments pl‘mtlws l'epmt.” report
would be com rﬂ"u by a designated \ Jv'_l , with information collected m
o Various agenties ibleformplementmgandmom
ates. ’.]\\H ort, in loose-leaf form, would contain (1
greemy m‘ objectives and mechanisms for information exchange,
ettlement; (2) ;.‘\... oforlg)emcetoscxen:fﬁ:heandstausucal
- ecognized- environmental experts; a statement agreement’s
eSS terms (]f :zu‘%-n\uu dlsputes lmportant lssues, and (4)
nsidered nece \\\v‘;‘ b al country assessments. The basic report could be
Rted '8 paated o " QSIS '

that the Commission suggest a
sentandfutmeagreements the

i 'on ited public comment in connection with this study Oral hearing
3 written ...‘ ions by the Competitive Enterprise Institute (CEI) and the
cap AssocmuonofExpmandhnptrters(AAEI)arguedmttheUmtedSmtesshmﬂd
ilaterally attempt to encourage other countries, by threatened or actual trade sanctions,
tocooperanemmtemauonalenvuonmentandwﬂdhfeagmemmts CEI claims that U.S.
epvironmental policies do not export well to third-world nations; that “globalized”
envi:onmentalpohcleswmﬂdbeunsuocessﬁﬂmpractxce that trade policy with trade sanctions
would be subject to distortion by special interest groups; and that environmental priorities
would conflict with other political pressures. AAEI opines that unilateral trade sanctions
would harm U.S. trade interests far more than they would contribute to environmental
protection. Instead, AAEI advocates multinational discussions in the GATT, Organization for
Economic Cooperation and Development (OECD), or other appropriate organizations to
establish international environmental standards.




Thel70agreementsidenﬁﬁedbyCdmmissimstaﬁasbeingofsigniﬁcamewU.S.
;ntﬁrests have been categorized into eight separate, but necessarily overlapping, groups, as
- follows: :

Marine fishing and whaling

Land animals (including birds) and plant species

Marine pollution

Pollution of air, land, and inland waters

Boundary waters between the United States and the countries of Mexico and Canada

Archaeological, cultural, historical, or natural heritage
Maritime and coastal waters matters <
N}lclear pollution : X

Other general agreements

Nineteen agreements were identified as employing
protect natural resources, wildlife, and cultural/historics
all these agreements (when available) includes g
literature citations, enforcement and dispute-settlomient-y
provisions, current issues, and a listing of parties. When apy
significant nonsignatory countries (inclu the Unite
unwillingness to become party to a given

@@@%@
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Chapter 1
SRR Introduction

International Concerns

To say that the protection of the Earth’s biosphere!
has become an important concern of the international
community in the 1990s would be to understate and
oversimplify. The possibly deleterious effects of
human activity on the environment have been cause for
concern ever since the beginning of the industrial
revolution almost two centuries ago. The exponential
growth of the world’s population (5.3 billion in 1990,
projected to double early in the 21st century) and the
ever-increasing demand to transport people and their
goods farther and farther afield have accelerated the
transformation of energy and raw material resources
into products for human consumption. Individual
governments have exhibited differing levels of concern
over the real or potential environmental problems
arising from this scenario. Within days of his
inauguration in January 1989, President Bush said
that—

We face the prospect of being trapped on a
boat that we have irreparably damaged—not
by the cataclysm of war, but the slow ne;
of a vessel we believed to be impervious to
our abuse.2 ‘

This is not to say that international conge
environmental issues has been lacking —Nuinefe
international environmental and wildlife S
were signed between the early 1800s

However, about two-thirds, of the agree
in force were signed after \1970.

4l depletion of the 0zone layer, the
and apparent global warming,
estation in the Amazon Basin, the foundering of
the Torrey\Canyon, the Amoco Cadiz, and the Exxon
Valdez aré all events may rouse global interest, but
some scientists believe that the problems may be even
more penetrating than what appear on the nightly news.

1% .that thin shell at the interface of the atmosphere,
hydrosphere and lithosphere where life and its products exist.”
United Nations Educational, Scientific, and Cultural Organization,
Final Report of the Intergovernmental Conference of Experts on
the Scientific Basis for the Rational Use and Conservation of the
Resources of the Biosphere, Paris, Sept. 3-14, 1968, p. 38.

2 The Council on Environmental Quality, Twentieth Annual
Report to the President, 1990, p. 258.

3 Mostafa K. Tolba, “Heeding Nature’s Tug: An
Environmental Agenda for International Relations,” The Fletcher
Forum of World Affairs, summer 1990.

It is perhaps not too surprising to find the
record of our increasing use of toxic metals
such as lead, mercury and cadmium recorded
in the bottom sediments of lakes and bogs
throughout the United States and in the
snowfields of the Sierra Nevada mountains in
California. However, this same record is
echoed in the far distant glaciers of Greenland
and Antarctica, where thesesmaterials were
never used until recently.
evidence exists for pesticides
which also appears in rem
. and in the fat of i

1970, but the first truly
governmental meeting to address the

Reohomic adjustments.
Fpvironmental issues cannot be addressed in
solation from problems of population and
economic development.’

The U.N. sponsored at least 11 major specialized
environmental conferences between 1974 and 1989,
dealing with world population, environmental
education, water, desertification, depletion of the ozone
layer, environmental law, renewable energy sources,
the threat of climate changes, and transboundary
movement of hazardous wastes. It is expected that all
the principal international efforts made in the past 20
years with regard to protecting the environment will be
reviewed at the U.N. Conference on Environment and
Development, to be held in Brazil in 1992.

In July 1989, the leaders of the seven major
industrial nations (the “G-7") and the President of the
Commission of the European Communities met in
Paris to discuss international economic problems.
However, much attention was directed to
environmental issues, which account for about
one-third of the summit’s final declaration. Issues
included were global climate change, stratospheric
ozone depletion, acid rain, transboundary movement of

4 William R. Moomaw, “Scientific and International Policy
Responses to Global Climate Change,” The Fletcher Forum of
World Affairs, summer 1990.

5 Ibid., p. 261.
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hazardous wastes, marine pollution, _tropical
deforestation, loss of biological  diversity,
" environmentally ~ “sustainable  growth,”  and
preservation of the Antarctic ecosystem.

International Organizations

Prior to the Stockholm Conference, the
Organization for Economic Cooperation and
Development (OECD) and the European Community
each had created separate components specifically
charged to address environmental issues. In addition,
numerous other international organizations, which had
been created for other purposes, were already involved
in environmental activities; many of those groups are
still important players in today’s international
environment arena. They include, among others, the
following:

United Nations Educational, Scientific, and
Cultural Organization (Unesco)

International Maritime Organization (IMO)

International Labor Organization (ILO)

Food and Agriculture Organization (FAO)

World Bank Group

World Meteorological Organization (WMO)

World Health Organization (WHO)

NATO Committee on Challenges of M
Society

Organization of American States (OAS

Organization of African Unity (OA

World Wildlife Fund

International Council of

e U Nosy
g S\l
entd \\\’} reional and
ing the 19

p1its, he 85 Convention for
bt Ozone Layer®and its 1987 Montreal

1989 UNEP organized the negotiations
el Convention on the Control of
ansboundary Movements of Hazardous Wastes and
eir Disposal. Currently, UNEP is working closely
with the World Meteorological Organization (WMO)
to develop a treaty to prevent climate change (ie.,
global warming), which some argue could have
catastrophic consequences before the middle of the
21st century.

Various other U.N. groups actively pursue
environmental programs. The World Commission on
Environment and Development (WCED) was

6 For discussion of this and other international agreements to
protect the environment and wildlife, see section on International
Agreements, below.

1-2

established in 1983 to advance the concept of
“sustainable development,” by which development
“meets the needs of the present without compromising
the ab,i¢17ity of future generations to meet their own

Five U.N. regional Economic Commissions (for
Europe (ECE), Africa (ECA), Asia and the Pacific
(ESCAP), Latin America and the Caribbean (ECLAC),
and Western Asia (ESCWA))-all include environmental
considerations in their effoit$\to promote economic

ers Of the five

Its studies on long-range
to the 1979 Convention

1987 at the urging of
ternational Council of
the science of climate
e\ “greenhouse effect” of carbon
and /nitrogen oxides emissions in
global warming. A major goal of the
“' orld Climate Conference, scheduled
Yovember 1990 in Geneva, is to develop a
donvention to provide a means for
ts to limit carbon dioxide and other

already mentioned, the OECD, whose

mbership includes most of the industrialized
countries, including the United States, formed its
Environment Committee in 1970 to aid in developing
policies for promoting environmental quality,
incorporating the concepts of “polluter pays” and
“prevention s better than repair.” The OECD’s actions
have addressed a wide variety of areas, including
economic/environment issues, resource management,
transfrontier pollution, noise, radioactive waste, and a
major program on handling, storage, and transport of
industrial chemicals.

The European Community (EC, not to be confused
with the UN.’s ECE, or Economic Commission for
Europe), established its Directorate for Environment,
Consumer Protection, and Nuclear Safety in 1972. The
EC can enact regulations and issue directives that
become binding on member states, as well as offer
recommendations, resolutions, and opinions. From
1970 to 1986, the EC issued at least 36 directives
concerning the environment. Several more have been
issued in the past 4 years. As the representative of
many of Western Europe’s regional interests, the EC is
also party to a number of international environmental
agreements.

7 WCED, Our Common Future, Oxford University Press,
New York, 1987, pp. 356-357.



U.S. Environmental Policy

Existing Legislation

The evolution of U.S. laws to protect the
environment and wildlife does not .appear to have
resulted directly from the Government’s participation
in international agreements. Although some U.S.
legislation was introduced and passed expressly to
implement international agreements, most was enacted
in response to national concerns. Conversely, U.S.
legislation was not generally the catalyst for
negotiating with foreign countries on environmental
matters.  Nevertheless, national and international
activities dealing with the environment and wildlife
moved on parallel and contemporaneous tracks.

Prior to the passage of the National Environmental
Policy Act of 1969 (NEPA)? the practice of the
Congress was to pass environmental legislation in
response to specific instances of environmental
degradation. Two examples of such legislation were
the Federal Water Pollution Control Act of 1948° and
the Air Pollution Control Act of 1955.10

The single-solution approach typified in tho!
statutes was unworkable, and environmen
laws in general were ’floundering due to
inadequate information, and misinterpretatic
of existing facts.” Many in Congress began
see the need for a comprehensive appreach.
capable of anticipating envir@ 3|
disruptive activities and avoidingsthem, 14
than just reacting to epi 68 Polluticn wi
abatement laws.!!

e such\action on the
g 8 \3 agencies were
érmine whether an action was really

statement (EIS), which anticipates possible ecological
consequences and delineates choices to decisionmakers
and the public. NEPA eventually spawned, through
guidelines, and later through regulations!? issued by
the CEQ. an organized analytical approach to

842 US.C. 4321.

9 62 Stat. 1155 (1948), 33 U.S.C. 1251 et seq.

10 69 Stat. 322 (1955), 42 U.S.C. 7401 et seq.

1 Council on Environmental Quality, Twentieth Annual
Report, 1990, p. 18.

12 Executive Order No. 11991 (May 24, 1977), 40 CFR pt.
1500, subsequently amended in 1986, 40 CFR 1502.22, 51 FR.
15625.

environmental assessment that served as a model for
the programs of State, local, and foreign governments,
and of international organizations.

The following chronological listing briefly
summarizes the major U.S. laws, and amendments
thereto, that govern U.S. environmental policy today.
The listing is not comprehensive.

Refuse Act of 1899 (33 U.S.C. 407)—bans
disposal of any hazard substances into
navigable waters, tributaries, a
3 miles of the U.S. coast.

: O
Migratory Bird Tr

1918, 40
Stat. 755, 16 US.C. 11 (1974)).
1974 amen , 88 Stat. 190.

ion”Act—February 18,
S.C.A. 715.

g er and Harbor Act—original act signed July 3,

Q. ybse
1966 '~: an

1 3%Augus

Federal Food, g, and Cosmetic Act and

dmendd{epis— act signed June 25, 1938
(52 @v amended, empowers EPA to set

egal limits for pesticide residues on
nd’ feed grains. Agriculture Department

limits on meat and poultry, and FDA,
on all other food products in interstate

% Atomic Energy Acts of 1946 and 1954 and their

amendments—original acts signed August 1, 1946
(60 Stat. 755) and August 30, 1954 (68 Stat. 919),
respectively. Empowers EPA to set radiation
emission standards and designates Nuclear
Regulatory Commission as enforcement agency.
Provides for civil and criminal penalties.

Federal Insecticide, Fungicide, and Rodenticide
Act (FIFRA) and amendments—original act
signed June 25, 1947 (61 Stat. 163). Completely
rewritten in 1972 (Public Law 92-516). Empowers
EPA to register and classify pesticides, certify
applicator training, and delegate enforcement to
individual States through EPA-approved programs.
Provides for penalties.

Whaling Convention Act of 1949 (16 US.C.A.
secs.  916-916(1))—implements  International
Convention for the Regulation of Whaling.
Prohibits whaling by persons subject to U.S.
jurisdiction without appropriate license or scientific
permit from Secretary of Commerce.

Tuna Conventions Act of 1950—September 7,
1950, 64 Stat. 777 (Title 16).

1-3



Federal Water Pollution Control Act (Clean

.. Water Act) and amendments—original act signed

* established by the

14

July 17, 1952 (66 Stat. 755). Amended by Public
Laws 95-217, 97-117, and 100-4. Empowers EPA
to set national water standards and to delegate
enforcement to individual States through
EPA-approved programs. Provides for EPA and
Army Corps of Engineers enforcement of wetlands
regulations. Provides for Coast Guard enforcement
of oil-spill provisions. Provides for civil and
criminal penalties.

Clean Air Act (CAA) and amendments—original
act signed July 14, 1955 (69 Stat. 322). Clean Air
Act Amendments of 1977 (Public Law 95-95).
Empowers EPA to set national air quality standards
and to delegate enforcement to individual States
through EPA-approved programs. Provides for
penalties and civil suits.

Wilderness Act—Public Law 88-577, September
3. 1964, 78 Stat. 890.

Solid Waste Disposal Act—Public Law 89-272
(Title IN), October 20, 1965, 79 Stat. 997 (Title 42)

National Historic Preservation Ac
1966—Public Law 89-665, October 15, 19
Stat. 915-919. Amended December
(Public Law 96-515, 94 Stat. 2987).

0
0

North Pacific Fur

Ccupatioifal Safety and Health Act and
amendments—original act signed December 29,
1970 (84 Stat. 1590). Created Occupational Safety
ealth Administration (OSHA) in Department
of Labor. OSHA sets and enforces environmental
standards in the work place. Provides for civil and
criminal penalties and for civil suits.

Marine Mammal Protection Act (MMPA) and
amendments—original act signed October 21,
1972 (Public Law 92-522, 86 Stat. 1027).
Empowers Fish and Wildlife Service (FWS) and
National Oceanographic and  Atmospheric
Administration (NOAA) to enforce ban on taking
of marine mammals on the high seas. NOAA

enforces ban for whales, porpoises, seals and sea

lions. FWS protects walrus, polar bear, manatees,
and sea otters. Limits incidental taking of
porpoises by commercial fishermen. State
Department  handles international violations.
Provides for civil and criminal penalties.

Marine Protection, Research, and Sanctuaries
Act (MPRSA) of 1972 and amendments—
original act signed Octob -.(\ 1972 (Public Law
92-532, 86 Stat. 1052). Empawers NOAA (with
assistance from EPA, Arm o of Engineers,
and Coast Guard).to enfOree lation of ocean
dumping. Designates \De
handle internatio: 1

Ocean ch bans ocean
dumping ous’ medical wastes.
Providi penalties and for
civil suits.

Pollution d Abatement Act of
igned December 31, 1970. Amended and
i ontrol Act of 1972, signed

elegate enforcement to
PA-approved programs.
aw in the work place.
Prayides for riminal penalties.
elly ) to the Fisherman’s Protective

—enacted in 1971 (Public Law 92-219,
Allows the President, upon
jdte advice from the Commerce
artmént, to ban imports of fish products from
ties that diminish the effectiveness of any
ational fisheries conservation program.

Marine Protection, Research, and Sanctuaries
Act of 1972 (Ocean Dumping Act)—Public Law
92-532, 33 U.S.C. 1401-1444.

Endangered Species Act of 1973 and
amendments—original act signed December 28,
1973 (87 Stat. 884). Reauthorized in 1988. FWS,
NOAA/NMFS, Coast Guard, Department of
Agriculture, and Department of Treasury all
enforce provisions of this law, which forbids
importation of endangered animal and plant
species. Provides for civil and criminal penalties.

Safe Drinking Water Act (SDWA) and
amendments—original act signed December 16,
1974 (88 Stat. 1660). Substantially amended by
Public Law 99-339 (June 1986). Empowers EPA to
set national drinking water standards and delegate
enforcement to individual States through
EPA-approved programs. Provides for civil and
criminal penalties and for civil suits.

Hazardous Materials Transportation Act
(HMTA) and amendments—original act signed
January 3, 1975 (88 Stat. 2156). Designates
Customs and Department of Transportation to
enforce regulations for packaging and transporting



hazardous materials on land, sea, and air carriers.

__Provides for civil and criminal penalties.

Toxic Substances Control Act (TSCA) and
amendments—original act signed October 11,
1976 (Public Law 94-469, 90 Stat. 2003).
Empowers EPA to test new chemicals and ban
those that pose unreasonable risk to public health or
the environment. Provides for civil and criminal
penalties and for civil suits.

Whale Conservation and Protection Study
Act—Public Law 94-532, October 17, 1976, 90
Stat. 2491.

National Forest Management Act of
1976—Public Law 94-588, October 22, 1976, 90
Stat. 2949,

Magnuson  Fishery = Conservation and
Management Act (MFCMA) and amendments—
original act signed 1976. Replace June 1, 1982
(Public Law 97-191, 96 Stat. 107). Empowers
NOAA/NMES to enforce fisheries regulations in a
U.S. Exclusive Economic Zone within 200 nautical
miles of the United States. Provides for civi
forfeiture and penalties and for criminal penflti

Resource Conservation and Recovery A
1976 (RCRA)—signed October 21, 197 .‘@
2795). Designates EPA to track efne
hazardous wastes and to delegate ;
individual States through EPA-
Provides for penalties I

QO
(]
]

s

W
1978\ Public Law
{\\ 2048, 16

~3021. Amended the Atomic Energy Act (q.v.,
above).

Packwood-Magnuson Amendment to the
Fishery Conservation and Management Act of
1976—enacted in 1979 (Public Law 96-61, 16
U.S.C. 1821). Allows the State Department to limit
commercial fishing in the 200-mile Exclusive
Economic Zone (EEZ) of the United States, if the
Commerce Department certifies that foreign
nationals are diminishing the effectiveness of the

International Convention for the Regulation of

Whaling.

Comprehensive  Environmental  Response,
Compensation, and Liability Act of 1980
(CERCLA, or Superfund Act) and amend-
ments—original act signed December 11, 1980 (85
Stat. 431-461). Empowers EPA to enforce
regulations requiring responsible parties to clean up
hazardous waste sites or to cover costs of
government cleanups funded by Superfund set up
by the Congress for emergency use. Army Corps

‘Superfund Amen
(SARA) of 1986,

ers, importers,

4nd animal species taken in
ederal, Indian, or foreign law.

a .‘uy
> ciwl and criminal penalties and for
essels, vehicles, or aircraft used in

amendments—original act signed January 7, 1983
(Public Law 97-425, 96 Stat. 2201). Empowers
NRC to enforce regulations on storage and disposal
of radioactive wastes and spent nuclear fuel. EPA
sets standards for radiation in surface and drinking
water, air, precipitation, and milk..

Hazardous and Solid Waste Amendments of
1984—signed November 8, 1984 (Public Law
98-616, 98 Stat. 3221). Amends Resource
Conse)rvation and Recovery Act of 1976 (see
above).

Asbestos Hazard Emergency Response Act
(AHERA)—signed October 22, 1986 (Public Law
99-519, 100 Stat. 2970). Amends Toxic Substances
Control Act (see above) to authorize EPA to set
asbestos standards and certify training of inspectors
and workers. Provides for civil penalties.

Superfund Amendments and Reauthorization
Act of 1986—Public Law 99-499. Authorizes
fivefold increase in Superfund, to $8.5 billion. Sets
strict cleanup standards. .

Water Quality Act of 1987—signed 1987 (Public
Law 100-4).



Global Climate Protection Act—signed 1988
(Public Law 100-204). Requires development of
"coordinated U.S. policy on global climate
protection.

Marine Plastic Pollution Control Act of
1987—signed 1978 (Public Law 100-220, Title II).
Bans disposal of plastics by any nation within the
waters of the U.S. 200-mile Exclusive Economic
Zone. Provides for coastal waste reception areas,
ship inspections, enforcement, and civil penalties.

Driftnet Impact Monitoring, Assessment and
Control Act of 1987 (Public Law 100-220, Title
IV)—Directs NOAA, Interior Department, and
State Department to negotiate with driftnet-using
countries to establish monitoring and assessment of
marine resources adversely affected by use of such
nets. Provides basis for net marking, registry, and
identification systems.

Indoor Radon Abatement Act—signed October
28, 1988 (Public Law 100-551, 15 U.S.C. 2661 et
seq.). Adds new Title Il to TSCA, to provi
grants and technical assistance to States f

(Public Law 100-582).

Conservation and Recovery
above). Establishes a 2-y
1989, through June 2

' pri

pa sed late 1989 (Pubhc Law 101-167).
ontains several provisions on tropical forests.
tainable management of natural resources must
be”integral part of U.S. economic growth policies.
Encourages debt-for-nature swaps. Focuses on aid
to middle- and low-income countries that
contribute large amounts of greenhcuse gases by
destruction of tropical forests.

" International Development and Finance Act of
1989—Public Law 101-240. Requires that support

. for sustainable development and conservation
projects be included in negotiations for exchanges
of foreign countries’ debt (“debt for-nature”
swaps).
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Legislation Introduced in the 101st
Congress

The legislative bills introduced during the 101st
Congress (1989-90) included more than 80 that
addressed environmental and wildlife issues. These
bills can be divided into two broad categories: (1)
those encouragmg posmve domestic  (including

, both nationally and
¢ requirements of

accompanyiy
compreher entative of Congressional
activity m's area.

with  respect to
. The amount of
N his” issue should not be

eal Protocol on Substances

Ceiving special attention include tropical and
: memd species of fauna and flora,
stica)\arid the proposal to promote the U.S.
\. whtal Protection Agency to the cabinet
artme These bills, along with brief
viptions, are listed in chronological order of
oductxon. first by the House and then by the Senate,
as follows:

HR. 89 (Bennett): To amend several existing laws
to increase maximum fine for speeding violations
in national forests, wildlife refuges, and national
parks, inhabited by endangered species.

HR. 288 (McMillen): To establish a medical
wastes regulation program for the Chesapeake Bay
area.

HR. 296:
department.

To make EPA a cabinet-level

HR. 312 (Quillen): To authorize sale of 7,430
river otter pelts for which FWS permit was issued
in 1978. Subsequent sale and other activities not to
be considered violation of Endangered Species Act.

HR. 353 (Roe): To establish an infectious-waste
research program at EPA.

13 See ch. 5, “Agreements Concerning Pollution of Air, Land,
and Inland Waters,” for a complete discussion of the Montreal



H.R. 500 (Hockbrueckner): To require Secretary of

~ .Health and Human Services to examine feasibility
of using degradable materials in medical supplies
and equipment.

HR. 503 (Stark): To provide for labeling of all
products containing, produced from, or produced
with chlorofluorocarbons (CFCs).

HR. 534:
department.

To make EPA a cabinet-level

H.R. 765 (Dingell): To establish panel to assess
waste management problems at Department of
Energy facilities and develop a cleanup program.

HR. 1056 (Eckart): To clarify that Federal
agencies are subject to all Federal, State, local, and
interstate solid and hazardous waste requirements.
To authorize EPA to take actions against other
agencies.

H.R. 1078 (Schneider) (Global Warming Protection
Act): To establish national policies to support and
encourage international agreements that implemer
energy and natural resource conservation str. S
appropriate to preventing the overheating
earth’s atmosphere. Includes a Federal
and development program proposal t
substitutes for CFCs.

H.R. 1112 (Stark): To amend
to impose a manufacturer’s

R. 1725 (Waxman)/S. 722 (Kennedy): To revise
authority for assessing allowable risks from
pe ide residues in food.

HR. 2061 (Studds): To ban large-scale, high-seas
driftnet fishing.

HR. 2984 (Roe) (Global Change Research Act of
1989): To establish a National Global Change
Research Program aimed at understanding and
responding to global change, including cumulative
effects of human activity on the environment.
Requires initiation of discussions toward
international protocols in global change research
and assessment.

HR.  3030/. 1490 (administration):
Comprehensive amendments to the Clean Air Act.
(Enacted November 1990). '

HR. 3153 (Brown): To amend FIFRA to shorten
time it takes EPA to reduce or eliminate the use of
problem pesticides.

" HR. 3292 (de la Garza): o streamline FIFRA

restrictions process and to amend Federal Food,

Drug, and Cosmetic Act.

of national global plan to
coordinate ocean c, terrestrial,
and polar esearch ts the CEQ to

advise thé Piesident
environme e.
3362 (Scheue 5

§8 (Clinger): To urge the President
@ he"Basel Convention (on transboundary

-- af of hazardous wastes) and submit it to
te for ratification.

ng. Res. 287 (Yatron): To extend for 10 years
moratorium on the commercial killing of
whales.

H ."L’ l r .

H. Joint Res. 415 (Neal): To protect Antarctica.
H. Joint Res. 418 (Owens): To protect Antarctica.

S. 55 (Wilson): To provide for taxes on products
containing or made with CFCs. :

S. 201 (Gore)/H.R. 2699 (Bates): To reverse trends
presently altering or destroying vast portions of
biosphere, and to ensure that U.S. policies provide
for protection of world environment from future

‘degradation.

S. 276: To make EPA a cabinet-level department.

S. 324 (Wirth)/HR. 3143 (AuCoin) (National
Energy Policy Act of 1989): To establish national
energy policy that would reduce generation of
carbon dioxide and trace gases in order to reduce
risks associated with atmospheric warming and
global climate change.

S. 333 (Leahy): To seek to limit production and

use of “ ouse” gases and ozone-depleting
chemicals.
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S. 491 (Chafee) (Stratospheric Ozone and Climate
Protection Act of 1989): To reduce atmospheric

~ pollution to protect stratosphere from ozone

depletion and climate change. To accelerate
phaseout of specified CFCs. Attached to omnibus
bill S. 1630, below.

S. 503 (Baucus): To propose fee on specified
CFCs, with revenues going to fund to support
research and development on alternative chemicals
and use technologies.

S. 644 (McCain): To provide for research activities
to develop product and process alternatives to
CFCs.

S. 676 (Baucus): [Similar to S. 201, above].

S. 686/HR. 1465: To establish oil pollution
liability standards, a compensatory fund, improved
tanker operations, and contingency planning.

S. 870, S. 871, S. 872 (Gore): To require CFC
recapture and recycling, a manufacturer’s excise
tax on certain CFCs, and a phasing out of
ozone-depleting potential and accelerated phase
of CFCs.

for developing cap
climate change.

491 attacked to this omnibus bill. (Enacted in
ovember 1990.)

S. 2006 (Glenn) (Department of the Environment
Act of 1990): To establish the Department of the
Environment and provide for a global
environmental policy of the United States.

S. Joint Res. 101 (Chafee): To support efforts of
Brazil to protect the Amazon.

S. Joint Res. 125 (Reid)/H.J. Res. 271 (Schneider):
To support assistance to tropical forest protection in
developing countries, including an agreement with
Brazil.

S. Res. 186 (Helms): To protect Antarctica.
S. Joint Res. 206 (Gore): To protect Antarctica.

Legislation Affecting Trade Policy

Commission staff identified at least 33
environmental bills introduced in the 101st Congress
that would restrict international trade or affect
international trade policy. Nearly half of them dealt
with protection of wildlife. ially elephants,
dolphins, whales, and sea turtles. \M i
were not enacted, either becguse
them (e.g.. the President’s~ba

mtroduced by Senator Moynihan,
ofjze the President to take unilateral
section 301 of the Trade Act of 1974

that fail to protect endangered
~Section 301 grants to the United States Trade
sresentative (USTR) discretionary authority to take
against ‘“‘unreasomable” acts by a foreign

(7]

practices of foreign countries that diminish the
effectiveness of international agreements protecting
endangered species as unreasonable for purposes of
section 301. Senate bill 2887 sought to amend not only
section 301, but also title V of the 1974 Trade Act (the
Generalized System of Preferences (GSP)) and the
Caribbean Basin Economic Recovery Act to require
foreign countries to  maintain certain environmental
protection standards.

Finally, two resolutions were introduced to seek
consideration of environmental issues in the Uruguay
Round of the GATT Multilateral Trade Negotiations.
House Resolution 371 stated that—

. . .it should be the policy of the United States
to seek in trade negotiations the adoption and
enforcement of effective and equivalent
environmental standards and controls among
the trading nations of the world.!4

It further resolved that the President should seek
agreement on mechanisms under which the United
States and its trading partners can eliminate or reduce
competitive disadvantages resulting from differing
national environmental standards. Similarly, House

14 See U.S. House Congressional Record, Mar. 29, 1990.



Concurrent Resolution 336 urged that legislation to
‘implement the Uruguay Round agreements should not
be enacted—

e until an environmental impact analysis is made;

e if the agreements would undermine existing
environmental standards of any GAIT
contracting party or reduce any party’s
authority to set more stringent standards;

e unless the GATT Agreement is amended to
provide that nothing shall prevent a contracting
party from adopting or enforcing measures to
protect the environment,

o if the agreementS prevent the U.S. from
adopting higher environmental standards or
seeking higher standards internationally; and

¢ unless the USTR can secure agreement among
the contracting parties to discuss environmental
issues by April 1, 1991.

The environmental bills incorporating
measures are listed chronologically by ho
foilows:

Protective Act of 1967 to authori
prohibit the importation of a
nation whose nationals arg
operations in a
effectiveness  of
conservation progr

H.K. 2415 (Fields and others): To ban imports of
raw or worked African elephant ivory from certain
countries.

H.R. 2519 (Kasich and others): To require the
President to revoke most-favored-nation treatment
for all products from countries that do not
adequately enforce elephant protection sanctions; to
ban imports or exports of raw or worked ivory; and
to express the sense of the Congress that the United
States should seek an agreement regarding
permissible sanctions that may be imposed under
GATT to assist in reducing or eliminating

international trade in products consisting in whole
or in part of fauna or flora that is treated under an
international convention as being either endangered
or threatened.

HR. 2525 (Synar and others): To ensure that solid
waste exports from the United States are managed
in a manner that is protective of human health and
the environment, and that i$\go less strict than in
the United States.

HR. 2578 (Ma
fish, teak, or ts;@

= that USTR should seek
gments in the Uruguay Round

ot require the use of TEDs, that allow the taking
bf sea turtle eggs, or that engage in other activities
that adversely affect endangered or threatened sea
turtles.

HR. 3496 (DeFazio and others): To ban imports of
fish and marine animal products from Japan. Korea

or Tawan unless and until such countries prohibit
driftnet fishing.

HR. 3605 (Unsoeld and others): To ban the export
of certain unprocessed old-growth logs harvested
from public land.

HR. 3736 (Luken and others): To ensure that solid
waste exports from the United States, and the
subsequent disposal thereof, are conducted in a
manner that is in accordance with an international
agreement and strict domestic legislation, that is
protective of human health and the environment,
and that is no less strict than in the United States.

HR. 3827 (DeFazio and others): To grant each
State the authority to prohibit or restrict exports of
any unprocessed timber harvested on State land.

HR. 3828 (DeFazio and others): To restrict

exports of unprocessed timber from certain Federal
lands.
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H.R. 4219 (Synar and others): To prohibit exports
of pesticides that are not registered with the EPA
and to prohibit exports of pesticides for use in
agricultural food production unless they are
registered for such food use.

H.R. 4289 (Owens and others): To ban imports of
fish and wildlife products from countries that
violate international fish or wildlife conservation
agreements.

HR. 4563 (Fields and others): To require the
President to ban imports of fish products and
wildlife products from the People’s Republic of
China if that country does not withdraw its
reservation regarding listing the African elephant as
an endangered species under appendix I of the
Convention on International Trade in Endangered
Species of Wild Fauna and Flora (CITES).

H. Res. 158 (Beilenson and others): To ask
President to support international efforts to s
trade in ivory and to encourage the conservation of
the African elephant.

H. Res. 371 (Swift): To resolve that it
the policy of the United States to seek
pegotiations the adoption and enfor
effective and equivalent eavironments
and controls among the tradifig nati

. Con. Res. 336 (Scheuer and others): To resolve
that legislation to implement the GATT Uruguay
Round agreements should not be enacted if the
agreement prohibits the United States from seeking
more stringent  environmental  standards
domestically or through international agreement.

S. 261 (Moynihan): To treat acts and practices of
foreign countries that diminish the effectiveness of
any international agreement that protects
endangered or threatened species as unreasonable
f%r7 gurposes of section 301 of the Trade Act of
1974.
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S. 822 (Moynihan): To ban imports of Burmese
fish, teak, or products thereof. (Adopted in
modified form in the Customs and Trade Act of
1990.)

S. 1035 (Jeffords and others): To ban sales or
exports of any motor vehicle with a model year of
1993 or later if such vehicle contains an air

conditioner that uses '

S. 1052 (Kerry and othe
the sale or export of(a
conditioners that

aucus\and \others)* To prohibit the
of so as ess it is undertaken
in tional agreement; and to

to prohibit the exportation of any
r there is reason to believe that

; %ﬂhy and others): To prohibit exports of
i that are not registered with the EPA and
hibit exports of pesticides for use in

icultural food production unless they are
gistered for such food use.

S. 2285 (Murkowski and others): To encourage
nations to implement measures to prohibit
international trade in certain fish unless such fish
are accompanied by a valid certificate of legal
origin,

S. 2490 (Lugar): To authorize the EPA to prohibit
the export of any pesticide if the Government of the
importing country has requested such a prohibition
and if the importing country prohibits the
production, importation, and use of the pesticide:
and to require pesticide exporters to comply with
pesticide export and coatrol provisions that are
developed internationally.

S. 2553 (Lautenberg and others): To amend the
Caribbean Basin Economic Recovery Act, the
Generalized System of Preferences, and section 301

of the Trade Act of 1974 to require countries to

maintain certain environmental standards. -

S. 2887 (Lautenberg and others): To amend the
Caribbean Basin Economic Recovery Act. the
Generalized System of Preferences, and section 301
of the Trade Act of 1974 to require countries to
maintain certain environmental standards.



Enforcement Responsibilities

" According to one Congressional staff report,!5
Federal environmental responsibilities in the 1960s
were divided among 15 to 20 departments and agencies
receiving direction and funding from two dozen
different Congressional committees. There was no
central coordinating body at the time, and Government
reorganization was not considered desirable. The most
popular alternative was to establish an independent
advisory council, located within the Executive Office
of the President, “which can provide a consistent and
expert source of review of national policies,
environmental problems and trends, both long-term
and short-term.”!® With the signing by President
Nixon of NEPA in January 1970, the three-member
Council on Environmental Quality was created.
Before the end of 1970, the Environmental Protection
Agency and the Department of Commerce’s National
Oceanic and Atmospheric Administration came into
existence to complete what was described by one
periodical as the “environmental troika—CEQ, EPA,
and NOAA."!7

By 1989, at least a dozen Federal agencies were
actively enforcing environmental laws. In addition to
CEQ, EPA, and NOAA (including the National Marine

Fisheries Service) are the following agencies:
15 Staff of Subcommittee on Science, Research, and
Development of the House Committee on Science and

Astronautics, 89th Cong., 2d. Sess., Report on E
Pollution (Committee Print 1966).
16 U.S. House Rep. John Dingell, Rem
115 (1969). p. 26572.
17 G. Fishbein, “Uncle Sam nm
EPA, and NOAA,” Nation’s Buginéss, April 1

- Q‘Q

U.S. Department of Agriculture: Forest Service

U.S. Department of Defense: Army Corps of
Engineers

U.S. Department of Health and Human Services:
Food and Drug Administration (FDA)

U.S. Department of the InteriQr:
Fish and Wildlife Service
Office of Surface Mining

t of : upational Safety
s AU SHA)
U S.@epm@

Transportation: U.S. Coast
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Chapter 2
..GATT Provisions Concerning the
Environment and Wildlife

Legal Framework

The General Agreement on Tariffs and Trade
(GATT) is the principal international regime to
promoteu'ademgoodsandtopreventdxscnmmatory
treatment in international trade. In effect, it operates
bothasaueaty,funcuomngthroughnscontmcung

parties, and as an organization (in part through its
Secretanat and the delegations maintaining a presence
at the head site, Geneva). Thus, it serves
multiple functions, including collecting, analyzing, and
publishing meaningful data on world trade in goods;
carrying out economic and legal studies; developing
draft texts of measures to be considered by the
contracting parties; and providing a forum for its
members to express and achieve shared objectives, to
regulate conduct, and to resolve disputes.

Although both the production of goods and the
protection of the environment are commonly held goals
of many nations, such goals may be conflicting.
present, the GATT deals only indirectly with the latte
goal of environmental protection. The preambl&to-the
GATT does recognize (for different reasons) two of the
commonly stated purposes of many envipe
agteements——‘rmsmg standards of L

“developing the full use of the resources of
To help attain these goals, the G/
and cooperates with internationa
involved in environmental regul

In addition, the GATTs
address and report on ' :

be products of the temtory of any

oniracting party imported into the territory of
any other contracting party shall be accorded
treatment no less favourable than that
accorded to like products of national origin in
respect of all laws, regulations and
requirements affecting their internal sale,
offering for sale, purchase, transportation,
distribution or use.
The effect of national measures can be taken into

account when determining whether discrimination

agmnstlmporﬁedgoodsemstsmthexmpomngparty
but the provision does not appear to have any effect as

to production or related activities in the exporting
country. When an importing country’s standards
discriminate in favor of domestic-origin products, the
exporter can invoke article II:4 in support of a claim
that a concession has been nullified or impaired.!

Second, although the GATT’s overall intent is to
facilitate trade by removing or restricting tariff and
nontariff barriers, the general exceptions enumerated in
article XX include several .clauses intended to

recogmzeﬂ:eoonnnmngnght of ations to act in areas
ing. Among the

isions of this Agreemem mcludmg
e: re]anng to... the protection of patents,
marks and copynghw and the

* %k %k % %k X ok

(f) imposed for the protection of national
treasures of artistic, historic or archaeological
value;

%X X ® ¥ ¥ X %

(g) relating to the conservation of exhaustible
natural resources if such measures are made
effective in conjunction with restrictions on
domestic production or consumption].]

The first of these four exceptions would appear to
cover both national phytosanitary standards and their
enforcement and broader environmental regulations to
ensure public health.2 Related to some extent to the

1 For example, one of the countries whose tuna shipments to
the United States are to be barred because its fishing operations
result in excess dolphin deaths (compared to the U.S. kill rate)
may assert that an concession (continued access to the
U.S.dlmrket for its exports at a particular rate of duty) is thereby
abri

Little documentary evidence exists to reflect the views or
intentions of the negotiators concerning art. XX. According to
Prof. John Jackson, in ch. 28 of his book World Trade and the
Law of GATT, U.S. proposals for the original text relied on
traditional broad exceptions written into bilateral treaties, with
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health clause, the second exception might be used in
situations when systems of prior approval and
‘registration of potentially hazardous - substances are
utilized by exporting countries or when information
requirements (such as consumer warning labels) apply
to hazardous pasuubstanoesamdor goods. The third w%
seem principally ai at permitting import
relating to goods deemed by the country of export to be
of national cultural significance, such as art or artifacts
of ancient civilizations. The last appears directed at
allowing limitations on imports of goods, such as
fisheries products, for which the ex;aloitaﬁm of
domestic stocks is also regulated, or export
;estrictions to preserve natural resources such as
orests.

All measures for which an article XX exception is
invoked must still fulfill the overriding obligations of
providing nondiscriminatory treatment on a
most-favored-nation basis. However, because article
XX contains no express requirement for notification,
an enacting country that deems a measure to be
covered by one or more exceptions need not notify the
.GA'ITofthgenacunentor@sseminateitwidely. Nor
and transparent linkage between domestic
international provisions, by formally including its
claim to the exception in the domestic measuré o

izing that the measure mjg :

some’ agreed narrowing of the scope of the draft language as a
result of the potential for abuse. (U.S. Dept. of State
Pub. No. 2411 (1945), p. 18; U.N. Doc. EPCT/C.11/50 (1946), p.
7) Professor Jackson indicates that the delegates to the drafling
sessions apparently felt that the dangers of extreme national
measures would be further limited by art. XXIII, on the
nullification or impairment of concessions.

3 The text was drawn from art. 45 of the Havana Charter,
which excepted measures “taken in pursuance of any
intergovernmental agreement which relates solely to the
conservation of fisheries resources, migratory birds or wild
animals, ” along with public health measures, from its general
commercial policy isions.

4 See Jackson, World Trade and the Law of GATT, p. 744.

5 See the Agreement on Import Licensing Procedures
negotiated in the Tokyo Round of Multilateral Trade Negotiations.

22

Recognizing that no country should be
prevented from taking measures necessary to
ensure the quality of its exports, or for the
protection of human, animal or plant life or
health, of the environment, or for the
prevention of deceptive practices, subject to
the requirement that they are not applied in a
manner which would constitute a means of
arbitrary or unjustifiable discrimination
between counn'ies L'-f"

drafting
dnrd and may need

108 to  ensure
atmer applied on a
n basis-but goes beyond the GATT
: to work through international
-setting bodies and, to the extent possible, to
a‘u plementary national criteria  where

: 3&\ Unless “urgent problems

5-deh eloped by central government
esarb) also directed by articles 3 and 4 to
lable, reasonsble measures to ensure
by local government bodies and by
ental bodies. Detailed criteria for the

\\'(-lll mﬁkemmgulm. Las&ﬂlecodeobliges
parties to publish technical standards and regulations
and requires enacting governments to provide
information and technical assistance.

Application Of GATT Provisions

The provisions of the GATT and the Standards
Code cannot be understood fully from a simple reading
of the text but must instead be examined in the context
of actual work, claims, or disputes involving them.
Because of the volume of relevant materials and the
Standards Code’s narrower group of signatories, the
focus here is on recent dispute settlement activities of
the GATT and, to a lesser extent, on other GATT
activities in the environmental protection field. A
detailed analysis of phytosanitary standards is outside
the scope of this study, because the standards are so
numerous and the disputes often focus on the effect of
a particular technical or labeling requirement on trade
in a category of goods.6

During the last 20 years, several dispute settlement
activities have cited the provisions quoted above, either
in support of claims or as defenses thereto. One of

6 For an overview, see discussions of the Standards Code in
various annual Commission reports in the series entitled
Operation of the Trade Agreements Program, beginning in 1948.



these’ involved a Canadian challenge to the 1979 U.S.
banonlmpcrtsofmnaandumaprodmtsfromCanada

- ... The ban was imposed after Canada seized 19 U.S.

vessels and arrested their crews for taking albacore
tuna within 200 miles of western Canada. At the time,
“the 200-mile limit claimed by Canada was not yet
recognized by the United States. Relying upon GATT
article XXIII, Canada alleged the U.S. action nullified
or impaired benefits accorded under the GATT. In
response, the United States asserted the exception

provided in article XX(g) (discussed above) and
allegedthatCanadahadnotcooperatedmtheﬁats
toward tuna conservation under international treaties
(notably the Inter-American Tropical Tuna
Convention). Canada argued that economic interests,
not conservation, prompted the U.S. action, and that
U.S. law was being used in an effort to compel other
countries to act in a manner contrary to their own laws.
A GATT panel concluded that the United States could
not invoke the article XX(g) exception, because there
was no evidence of U.S. measures ing domestic
production or consumption, as required by the
provision. Thus, the panel found that the import ban
constituted a quantitative restriction in violation of
article XI, which prohibits the institution or
maintenance of such measures other than in limited
circumstances not present here.

Another dispute between the United State
Canada, this time initiated by the United

United States contended that a Canadian
exports of unprocessed
article XI and did not fall
exception. Canada lephed that.
domestic restrictions c q
i(s) ﬂE C

ade *4:"

op
standards or regulations

nited States—Prohibition of Imports of Tuna and Tuna
Produ Canada” (L/5198), Basic Instruments and Selected
Documenis [hereafier BISD ] 29th Supp. 1981-82 (Geneva, 1983),
p. 91.
8 Panel report entitled “Canada—Measures on of
Unprocessed Herring and Salmon™ (March 1987), summarized in
GATT Activities 1988, pp. 63-65.

A third United States-Canadian dispute, brought by
Canada with support from the European Community
and other contracting parties, o dealt with the U.S.
Superfund for environmental cleanups, funded by taxes
that were higher on imported goods than on domestic
products. Canada argued that the higher import taxes
constituted a prima facie case of nullification and
mpmnnentlmderarucle)oﬂﬂ. The U.S. justified the

tax as an ad{ustment allowed by GATT articles
I1:2(2)!° and IIL:2, héit\the amount of the tax
ax tha would apply to

acdount t the particular problems
wairjes.”!2  More recently, the

amestically Prohibited Goods and
bstances has played an active role,
other entities, in preparing draft
used as the basis of -international
9 and decisions on particular measures or
of measures already in place. These bodies have
closely with the World Health Organization,
Nations Environmental Programme, the
Cooperation  and

. HeU

Organization for Economic

Development. the Food and Agriculture Organization,
International

Atomic Energy Agency, the
InternatlomlLaborO!gamzauon, and the UN. Center
on Transnational Corporations, among others, to
achieve a coordinated global. approach to
environmental protection.

9 See “United States—Taxes on Petroleum and Certain
Imported Substances™ (L/6175), panel report of June 17, 1987,
BISD 34th Supp. 1986-87 (Geneva, 1988), p. 136.

10Art, I1:2(a) allows for the imposition on imports of “a
charpequxvalmnommtemaltax:mposed .in respect of the
like domestic product. .

1 Art. D2 pmvxdes in part, for nondiscriminatory treatment
ofdanesucmdnmponedgoods ‘in respect of all laws,
regulatlons and requirements affecting their internal sale offering
for sale, purchase. transportation, distribution or use.”

121 /3622/Rev.1 and C/M/74. In its first 15 years of
existence, the group never met, according to the cited documents.
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Chapter 3
. ... Suggested Method for Periodic
U.S. Review of Agreements

The Senate Finance Committee requested that the
Commission conduct this study, partly because “[tJhere
is. . .no comprehensive and systematic source of
information identifying these international agreements,
or explaining their implementation mechanisms.” In
its request letter, the committee also requested that the
Commission suggest a method for conducting a
periodic evaluation of the treaties that are the subject of
this study and of future environmental treaties.

The Value'of an Environmental
Practices Report

A report on environmental treaties, which would be
updated at regular intervals, could provide a
comprehensive and systematic source of information
on the scope, effectiveness, and implementation of
environmental agreements. Such a report could serve
as a basis for indicating the following:

(a) the existing international agreements that

address particular global or regional environ
mental concerns, including the p:

human, animal, or plant health or safety,
safeguarding of air, water, or land;

(b) the degree to which a globa
developed with regard to
vironmental issue;

the extent to which individual countries
participate in international agreements, in terms
of cooperation, compliance, and enforcement.

Such a report would be of value to both the
Government and the private sector. Currently, no
single source of information provides interested parties
with information on the coverage of international
agreements affecting the environment or on the extent
of their effectiveness. A ive, albeit
general, report on these matters could serve to facilitate
congressional oversight activities and to indicate the
need for appropriate domestic or international
initiatives.

A Method for Periodic Evaluation

The two major aspects involved in devising an
appropriate method for conducting a periodic
evaluation concemn the substantive scope of the report
and the means by which it will be prepared. A
discussion of each aspect follows.

Content of an Environmental Practices
Report

It is recommended that the re;

ort be divided into
il; loose-leaf

ghatories and the basis for
e, when available

ses, when available
mpliance or violations

of outstanding disputes and

¢ \Recent international actions taken to improve
effectiveness of the agreement (including
development of protocols or amendments,

dispute-settlement actions, or application of
sanctions)

¢ Related substantive areas not covered by the
agreement, when relevant

Periodic . updates could then be issued to

- supplement the base report. Assessing the

effectiveness of an agreement would require a
combination of substantive, objective criteria and
reasonable, subjective judgments in order to evaluate
the nature and extent of any positive impact an
agreement may have on the environment and wildlife.
Such assessment would probably require reconciliation
with published scientific and other studies.

The second part of the report would provide a
country-by-country assessment of the agreements
covered. This part would be derived from the first part
of the report and would provide a useful record for
each significant trading partner. It may include the
following information:

e  Agreements accepted

e Agreements not accepted and the reasons
therefor
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e Record of enforcement, including incidents of
noncompliance

e Record of cooperation

Preparation of the Report

Because of the bifurcated nature of the report and
the proliferation of responsibility among numerous
Federal agencies, a two-step approach is
for preparing the base report. First, the Federal agency
responsible for monitoring or implementing an

agreement would gather the needed information and
prepare the base report for that agreement.
Information could be sought from national (U.S. and
foreign) government officials and State and local
governments, as well as from Congressional studies,
private research, press reports, and nongovernment
organizations concerned with the environment.
Second, a single designated Government agency would
compile and organize all such base reports into a
central looseleaf file, are individual country
assessments, and coordinate iodic update of the
file. The update process shoul bably occur no less

= &\%



Chapter 4
. Views of Interested Parties

The Commission held its public hearing on
investigation No. 332-287 on August 15, 1990. Mr
Fred L. Smith, Jr., founder and president of the
Competitive Enterprise Institute (CEI) was the sole
witness to give oral testimony. CEI is located at 233
Pennsylvania Ave., SE., Washington, D.C. 20003. In

addition to the written submission provided by Mr..

Smith prior to the hearing, the Commission received a
statement from the American Association of Exporters
and Importers (AAEI), he: at 11 West 42d
Street, New York, NY 10036. Copies of the written
submissions of CEI and AAEI are included in
appendixes D and E, respectively.

Comments by CEI

In his oral testimony, Mr. Sm.ithdescribedCE[as
“a pro-market, pro-consumer, public interest group,”
which depends on voluntary contributions from
individuals, foundations, and corporations.! He further
stated that CEI represents “a point of view, classical
liberalism, the idea that individuals are the best
stewards of their own welfare and, in a system of law

Applying this philosophy,
“economic and environmental policies are
advanced by extending private property rig

environmental resources now at risk and
these rights by strict adherence to
principle.”

t the warld, and “globalized” environmental
policies cannot be expected to fare any better.

Third, an environmental policy with trade
sancuons is subject to distortion by special interest
groups.5 For

1 Hearing transcript, pp. 14-15.
2Ib|d p. 15.

3 CE1 wrmcn submission, p. 1.
“Ibnd p- 2.

5 Ibid.
6 Ibid, p. 3.

example, protectionist tariffs on U.S. imports of orange
juice from Brazil are already being defended as
necessary to protect tropical rain forests.

F'mally,CE[axguesthatltlsdlfﬁculttoseparate
environmental priorities from political pressures.

The sensational rather than the serious
dominate policy. Consider the environmental
fears of the last few years: the Alar incident
[in which the market for apg
by fears of the pesticide Al

w1ll be far worse if trade
vxronmemal pohcxes

tol9000dunngthel980s
the elephant populanon of
employed a ‘“conservation-
maeasedfrom30000to43000

mﬂwfollowmgmanner:

[Zimbabwe and other countries] had a
conservation-through-use program, a program
that essentially empowered the local citizenry
to benefit from the controlled harvesting of
elephants for ivory, for meat and for hides and
also for trophy elephants, the very expensive
lnndsofsafanhuntsthataxeverylucranveto
third world countries. . .in allowing controlled
trade in an endangered sgec:es we made that
species less endangered.

Mr. Smith further pointed out that similar
conservation-through-use policies that might have been
used to bring sea turtles back from the brink of
extinction have been thwarted by the Convention on
International Trade in Endangered Species (CITES)
which imposes a trade ban on endangered turtles.10

During questioning by the Commissioners and
staff, Mr. Smith reiterated the concept that an open
international market, which would be enhanced, for
example, by a free-trade agreement with Mexico,
would be more effective than international

7 Ibid.
8llnd. p. 4.

9 Hearing transcript, p. 11.
10 pid., pp. 11-12.
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environment agreements in protecting the environment
and wildlife. He suggested further that the extension

- -of commercial liability laws to - environmental
problems might also be effective.!! ~ From a
competitiveness point of view, Mr. Smith opined that
U.S. industry is disadvantaged by environmental laws
that tend to suppress development of new technologies
thatmightmakeitcheapettocleanupthe
environment.!2  Finally, the idea of exchanging
third-world debt for better environmental protection is
“potentially attractive,” but “if a coun doesn’t have
property ngéxrts. . .or has tllmtgdiﬁon e:ixpropﬁaﬁng
property. . . awmggreen ines on maps doesn’t seem
to do very much.”I3

Comments by AAEI

AAFI is an association of more than 1,100 US.
exporters, importers, and other companies providing
services essential to international trade.  The
associaﬁonurgascmﬁoninconsideﬁngﬂ:euseof
trade sanctions to enforce international agreements to
protect the environment and wildlife.!4

AAFI cites the Montreal Protocol as an
inappropriateuseofuadesanctions.becwseitbansall
imports of controlled CFCs from nonsignatories bu
allows limited trade in CFCs among sigos
consequently, the trade restrictions serve

. os into signi .
Protocol than to protect the environme: AA
this phenomena being extended to U.S. legjs

he\exporting country (if
e Montreal Protocol.

S. 2887 (“Global Environmental Protection and Trade

Equity Act”) would allow for denial of

11 Transcript, p. 18.

12 phid., p. 22. ’

13 Ihid., p. 36.

14 A AFI submission, p. 1.
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preferential tariff treatment under the Caribbean Basin
Economic Recovery Act on the basis of environmental
policy sufficiency. 1t would further make the failure to
adoptadequateenvimnmentalstamlardsanunfairtrade
practicexmdersecﬁonSOloftheTradeandTariffAct
of 1930, thereby opening the door for U.S. trade
retaliation. AAEI sums up its opposition as follows:

Trade sanctions by themselves are a less than
effective means of enforcing environmental
schew cooperation
fiat. . In a
action cannot

a multilateral

en governments to

i approaches are at least
with each other will Y:stly increase

ines that unilateral trade sanctions would
afm § interests far more than they would
Riribute environmental protection?®  Trade
nctions, they argue, threaten to undermine long-term
S\efforts in the GATT to promote free multilateral
e. Such harm, AAEI argues, occurs for three
sasons.2! First, trade sanctions may come back to
haunt U.S. interests in the future. Under the GATT,
trade sanctions are allowable when necessary to
maintain national health and safety, but traditionally
there must be a close tie between the imported product
and any potential harm. If that tie is loosened or
broken—“even for such a meritorious goal as
environmental ion”—the set could
threaten the viability of the multilateral trading system.
Second, U.S. credibility as an advocate of liberalized
multilateral trade wouid be weakened, especially in
lightoftheongoingUmguayRoundanulﬁlateral
Trade Negotiations. Third, unilateral trade sanctions
would invite retaliation by our trading partners.

AAFI believes a more appropriate approach would
be to seek new international rules governing the use of
trade restrictions to enforce environmental standards.?
The association advocates discussions under the GATT,
the OECD, and other appropriate international
organizations, to develop a consensus on permissible
limits in linking trade to environmental issues.

18 Thid., p. 4.

19 Thid., p. 5.

20 bid., p. 6.

21 Ibid., pp. 7-9.
2 id., p. 10.



Chapter 5
International Agreements

Introduction

International environment and wildlife agreements
vary widely in their complexity and format. They may
be bilateral, regional, or global in scope. They most
often take the form of conventions, treaties, or
agreements, but they sometimes are- concluded as
memorandums of understanding, arrangements, agreed
measures, exchanges of letters, resolutions, or minutes.
Amendments or extensions of such agreements are
usually named that way. A subsequent or subsidiary
agreement that stems from an existing agreement, but
which itself is of substantial im , is often
referred to as a protocol (e.g., the 1987 Montreal
Protocol to the 1985 Vienna Convention for Protection
of the Ozone Layer).!

The agreements selected for discussion in this
report are those to which the United States is a party or
in which the United States has a substantial interest
because of environmental concerns, economic effects,
or political considerations. A chronological index of
gheseagreementsappearsmappendxx_F. Appendix G
indexes the agreements by the categories listed belov

All the agreements selected have
consequences on the environment or wi
numerous agreements limited to scientific fesea
education only are not included. For Ke
discussion, agreements covering simildr-subjeci
were grouped into one of ning .

.

wide-ranging nature of pollution

% ne pollution—covering pollution by oil or
any’other source, except nuclear wastes or fallout;
Pollution of air, land, and inland waters—except
by nuclear waste or fallout;

Boundary waters—covers rivers, lakes, and areas
of ocean between the United States and Canada,
and between the United States and Mexico;

1 A more thorough discussion of international agreements and
their various forms can be found in the Digest of International
Law, vol. 14, ed. by Marjorie Whiteman.

Archeological, cultural, historical, or natural
heritage;

Maritime matters and coastal waters—except
United States-Canadian and United States-
Mexican boundary waters; and

Nuclear pollution—chiefly cooperative agree-
ments in the field of nuclear waste management.

ng agreements that
aw_of the Sea or

Antarctic Treaty) e difficult to

(TS—-Uttited Nations Treaty Series
nited States Treaties and Other

”»

cases where an agreement is not yet in force or
not appeared in the literature, the citation is given

“none.

The request letter from the Senate Committee on
Finance sought the identification of environmental and
wildlife that are made effective through
trade restrictions. A preliminary review revealed
relatively few agreements that rely on trade sanctions
for- enforcement, so the scope of the study was
expanded to include all other agreements of
igni to U.S. interests. Of the 170 agreements
discussed in this section of the report, Commission
staff did identify 19 agreements that employ trade
restrictions, which are designed to protect natural
resources, wildlife, and cultural/historical property.
These particular agreements are not given special
treatment in the report (by virtue of their enforcement
provisions) but are listed here for the reader’s
Agreements concerning wildlife other than fish and
whales:

Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES)

Convention on Nature Protection and Wildlife
Preservation in the Western Hemisphere
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African Convention on the Conservation of
Nature and Natural Resources

"Convention Between U.S. and Great Britain
(for Dominion of Canada) for the
Protection of Migratory Birds in the United
States nd Canada

Convention Between the United States of
America and the United Mexican States for
the Protection of Migratory Birds and
Game Mammals

Convention Between United States and Japan
for the Protection of Migratory Birds and
Birds in Danger of Extinction, and Their
Environment

Convention Between the United States
of America and the U.S.SR. Concerning
the Conservation of Migratory Birds and
Their Environment

International Convention for the Protection of
Birds

Agreement on the Conservation of Polar
Bears

Arrangement Between the United States of
America and Canada on Raccoon Dog
Importation

International and Regional Plant Protection
Agreements (five are mentioned in
report)

Agreements concerning archaeolog
historical, or natural heritage:

. -"' .
onvention on the Means of Prohibiting and
Preventing the Illicit Import, Export, and
Transfer of Ownership of Cultural Property

In addition, it is worth noting that the Treaty
Between the United States and Canada on Pacific
Albacore Tuna Vessels and Port Privileges specifically
precludes the wuse of i bans as a
dispute-settlement mechanism. Individual discussions
of these agreements are included below, under the
general headings given above.

Agreements Concerning Marine
Fishing And Whaling
Introduction
Basic Principles
The international legal regime for fisheries
management during this century has relied on two
concepts. First, ocean areas and the right to exploit

migratory species) therein
have been allocated, and this\apportionment may be

e AN
erexploitation. Beginning  with
;‘ improvements in the 1950s, and

erating

Sl ists and governments. Some areas were already
depleted of -all or most fish before controlling
governments could implement conservation plans, and

some migratory species (such as tuna) must be
managed under international arrangements as more
countries have established wide-ranging fishing
ndustri

With more countries claiming rights over waters
extending 200 miles from their coasts, and with the
adoption of the UN. Convention on the Law of the
Sea .2 greater control of catch size and annual increases
has been apparent. The alternative concepts of
maximum sustainable yield, maximum economic yield,
and optimum yield of an area are also mare commonly
taken into account. Still, the TAC is not an easily
ascertained or well-defined quantity, but depends on
complex considerations of fisheries management and
human needs (both nutritional and economic). In the
face of growing world i and food
requirements, overexploitation remains a constant risk.

2 For a discussion of the Convention on the Law of the Sea,
aeelo“Agwemems on Maritime and Coastal Waters Matters,”
below.



In addition, claims of or agreements with native -

peoples play a significant role in governmental efforts
toreglﬂateexplouanmofﬁshmsomces such as the
U.S. treaties with various Indian tribes3 The latter
have generally granted the right to take fish at
customary fishing grounds, sometimes with
time-of-year limitations and at times with rights of
access for nonnative persons to Indian fishing grounds.

Because of the tribes’ unequal bargaining position,
their negotiated agreements have been construed in
their favor by U.S. courts, overriding conflicting state
regulatory schemes and fees* In the United States,
such agreements have been viewed as an express
recognition by the Government of a durable,
continuing, evenabongmalnghttotakeﬁsh. In other
common-law countries, such as Canada and New
Zealand, the legal recognition of native fishing rights
hasbeenslowertodevelop. although in recent years
this development has accelerated (chiefly because of
the 1982 Constitution Act in Canada and judicial
decisions in New Zealand).? By contrast, Australia has
adopted the very different view that no aboriginal
rights still exist there.

U.S. Statutes

The overall policy of the United States regs
fisheries is to provide for the expl -3
identification, development, and maintens
fisheries resources and high seas fishing,
attain the optimum sustainable yield from ¢
habitat.® These principles are the basisof
acts related to fishing and fisheries cdnse
several of these statutes :
provisions making it il}
ship, possess, sell, and reot
U.S. law and internatiops

<Mich C
p \@::u. 10 Nonh A.mcnca
Analysia of Profits a Prendre

09 )' PP- 1-
According 10 the Blumm article cited above, the Royal
mation of 1763—source of Indian law in Canada—was not
interp Sied by the courts for the pi i
fishing rights until the 1960s. It was not until 1973 that a ruling
of the Canadian Supreme Court indicated that abonglnnl title did
not depend on the 1763 proclamation, and only in the mid-1980s
did courts of British Columbia recognize aboriginal claims. In
New Zealand, a treaty with Maori chicfs in 1840, interpreted in
both subsequent legislation and court rulings, was given real
effect in a 1975 act and a 1987 settlement of claims.

616 US.C. 758, 1361.

7 See, for example, specific provisions of the South Pacific
Tuna Act of 1988 (16 U.S.C. 973¢c and 973f), the Northern
Pacific Fisheries Act (16 U.S.C. 1029), the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1371), the Eastern Pacific
Ocean Tuna Fishing Licensing Act of 1984 (16 U.S.C. 972f), the
Northern Pacific Halibut Act of 1937 (16 U.S.C. 772b), and
various other acts.

3-pautical-mile® territorial sea comprising the
continental shelf adjacent to U.S. shores and certain
otherwata's(sucho:lsesmanne&rieas and bays). These
agreements not only attempted to set
limitations on catch size, but also dealt wi the
movements of and claims relating to vessels of the
parties.

However, as more nations began to fish U.S.
ooastalareas—whxleatﬂleseumeclmmmgthe

facing U.S. fishing vessels apd-th
fisheries resources intepsifie

Fishery Conservation P Act (the
Magnuson Act) pro U:S. regulation
of domestic in the exclusive

: ery management
ister management plans
ing mto account biological,
er factors and public views.!0

: »-“-- acuvmsmoontravenuonofmtemauonal
bligations likewise result in import bans.!3 Moreover,
he)act prohibits wrongful taking of fish, fishing in
lacesnot allowed under laws or GIFAs, resisting the
intervention of observers or officials, and similar
offenses and prescribes civil penalties (up to $25,000
per violation), criminal penalties (up to $50,000 fine or
6 months incarceration), and seizure and forfeitures. 4

Other significant measures include the Fish and

" Wildlife Act of 1956,!5 the Adantic Salmon

Convention Act of 1982, the Fish and Game
Sanctuary Act,!” the National Aquaculture Act of

8 Presidential Proclamation 5928, dated Dec. 27, 1988,
extended the territorial sea of the United States to 12 nautical
miles, “in accordance with international law.”
9'Iheact(16USC 1801 et seq.) created a fishery
conservation zone extending 200 miles from the baseline (the
traditional 3-mile continental shelf area claimed by the United
States as its territorial waters prior to the 1983 proclamation). It
also included continental shelf areas extending beyond the
200-mile zone.

10 See Organization for Economic Cooperation and
Development, Fisheries Issues: Trade and Access to Resources
(Paris 1989), p. 207 (hereinafter “Fisheries Issues™).

11 16 US.C. 1821.

12 Sec. 202(a), 16 U.S.C. 1822(a).

13 16 U.S.C. 1825.

14 16 U.S.C. 1857 1860.

15 15 U.S.C. 713c-3, 16 U.S.C. 742a et seq.

16 16 U.S.C. 3601etseq :

17 16 U.S.C. 6



1980.18 the Whaling Convention Act!® the
Sockeye Salmon or Pink Salmon Fishing Act of
194720 and measures relating to the protection of
endangered species and the regulation of coastal
development and pollution. Several agencies of the
US. executive branch are responsible for broad
regulatory and enforcement activities and the
protectimofhabitatsandwaters.amongthemthe
National Marine Fisheries Service and the National
Ocean Service (under the National Oceanic and
Atmospheric Administration -of the Department of
Commerce), the U.S. Fish and Wildlife Service
(Department of the Interior), the

Oceans and International Environmental and Scientific
Affairs (Departmen: of State), and the Farm Credit
Administration. In addition, the Pelly Amendment to
g:it Fishermen’s Protective Act of 19672! provides

When the Secretary of Commerce determines
that nationals of a foreign country, directly or
indirectly. are conducting fishing operations

in a manner or under circumstances which
diminish the effectiveness of an international

adtlteration, misbranding, labeling, standards of
identity, limits on pesticides and poisonous substances,
additives, good manufacturing practices, defects, and
SO on.

Several provisions of the customs laws (in addition
to the tariff schedule, imposing duty rates ranging from
free to 35 percent ad valorem) also affect the fisheries

18 16 U.S.C. 2801 et seq.
U

S.C.
19 16 U.S.C. 916 et seq.
20 16 U.S.C. 776 et seq.
21 22 US.C. 1971, 1978.

54

industry. Drawback of customs duties is available to
imported fish that are subsequently reexported,
whether in the same form or processed into other
products, under section 313 of the Tariff Act of 1930,
as amended22 The U.S. tariff-rate quota on tuna,
which is based upon domestic production in the
preoedingcalendaryearamimultsmhigherduﬁesfm
many imports, may affect not only import levels but
also domestic prices, consumption, and the location of
canning facilities. antidumpi

countervailing-duty laws a
additional duties on imports products from

such as Japan, Korea, and
an, i as to driftnet fishing
standardsastpnetmesh.s.ize).landmg

.
.

Is, radio transmitters, and times and places of
fishing.26 None of these legal measures, however, may
resolve difficulties or disputes concerning fishing on
thehighseas.smhastheappropﬁatenessofparticular
methods or catch size or the management of migratory
species, even when observer schemes are employed.

The following summary indicates some major
feaqmofthelggnlandxeguhtoryschmesofafew
trading partners: ,

2 19 US.C. 1313.

23 Among the major importers, Japan and Finland have
employed global quotas, and France, Norway, Sweden, Portugal,
and Spain have imposed quotas on particular species or products.
OECD, Fisheries Issues, pp. 32-33.

24 Utilized by Sweden, the United Kingdom, and Canada, and
(if merchandise processing fees and antidumping and
countervailing duties are included) the United States. Ibid., p. 34.

25 Employed by Norway, Sweden, France, Finland, Portugal,
Spain, Japan, and Canada, some of which use licenses to
implement import quotas. Ibid., pp. 33-34. .

26 Kouji Imamura, Councillor, Fisherics Agency, Japan, letter
to Ambassador Edward E. Wolfe, Dep. Asst. Sec. for Oceans and
Fisheries Aff., U.S. Dept. of State, April 12, 1990 (with
attachments); Hee Soo Lee, Deputy Administrator, National
Fisheries Administration, Republic of Korea, letter to Ambassador
Edward E. Wolfe, Sept. 8, 1990 (with attachments); Mou-Shih
Ding,queemuive,CoordinaﬁoncomcilforNonhAmerim
Affairs, Taiwan, letter to Mr. David N. Laux, Chairman, American
Institute in Taiwan, Aug. 24, 1989 (with attachments).

27 See OECD, Fisheries Issues for country notes, pp. 49-130.
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Australia:
than Australia; imposes inspection

R réquirements, no quotas, duties
imports at 2 percent ad valorem
(except canned tuna, at 15 percent ad
valorem), no licensing or other
charges, prohibits taking or landing of
certain protected or endangered
species without permits.

Canada: Inspection requirements (any product

‘ failing to meet Canadian regulations
faces mandatory inspections until four
consecutive shipments comply; cost of
inspections Can$15 per shipment),
import licenses required for fish for
buman consumption (annual fee
Can$100), health and sanitary
requirements, specified processing
rules for certain exports.

EC: Tariff-rate quotas on many imports,
import certificates (Spain and Portugal
only for limited period), differing
sanitary rules among member states,
reference prices for particular fish
products are fixed (adjustment charges
on imports or end of autonoma if]

suspension possible), subsldm

Iceland:

support for some domestic
fishing interests.

Quotas on some categories, licensing
system used, import fees and price
regulation fees on parucular species,

income supports and subsidies to
domestic interests.

Some restrictions, such as Australia’s advance
permit rules on specified species, are intended to give
effect to treaty obligations. However, many of the
above-mentioned requirements are intended to assist
domestic interests or to stabilize prices, as was the case
with some of the U.S. rules noted above.

Requires catch be landed elsewhere -

Current Issues

International trade in fishing developed in a largely
unorganized fashion (except insofar as bilateral
working were concerned) before broader
treatlesomlldbeadopted with their goals of attaining
maximum use of resources and ensuring continuing
availability. Localized fishing areas were more or less
divided among adjacent countries, but the catch could
betakentothemarkethavmgthehxghestpnoes Many
reciprocal  access
astal fisheries; others

il resources was complicated
arrangements attempting to

: velopmentddomesﬁc
Sountries was influenced both by

k mestic peeds and by the desire to

‘ 'clgmmgﬁshmgnghtsonthebasmof

past ,.am..\? Coastal states have often tried to
ize,\bilatéral” arrangements to maintain domestic

St J aditional fisheries, whmasmanynatlms

e growing dependence on

2>di tance fishing fleets) favor multilateral

Reine As northern waters have been exploited,

southe coastalstawsthhsmallorunderdeveloped
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